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OPINION

The victim, who was approximately 17 yearsold at thetime of trial, lived with her mother,
Paul ette Cole, and the defendant, her stepfather. She and her mother had resided with the defendant
since shewasfive monthsold. The victim had two half-sisters, ages 14 and 15, and a half-brother,
age 12. When the victim was 15 years of age, she developed arelationship with Mike Patrick, age
26.

Because the victim admitted to skipping school and using illegal drugs and because they
suspected that Patrick was a drug dealer, the victim's mothe and stepfather ordered the victim to
terminate the relationship. Afterward, the victim became distraught and threatened suicide. On
October 6, 1998, he wrote a letter containing the following statements:



| cry so hard. | cry when I'm aone because | love somebody and they took it away
. S0 I'm going to take away from them what they took from me.

On October 26, 1998, almost three weeks after writing the letter, the victim returned home
from school and refused to eat. That night, Mr. and Mrs. Coleadmitted her to the Pathways Hospital
for drug testing. While there, the vidim told Jeff Gray, a crisis counselor, that the defendant had
raped her some years before.

Attria, thevictimprovided the detail s of theincident. Shetestified that the defendant came
to her room on the night of November 13, 1993, her eleventh birthday. She stated that the defendant
woke her, directed her to the living room, and then told her to take off her clothes. Shetestified that
the defendant then forced her to have sexual intercourse and, afterwards, threatenedto kill her if she
told anyone. Thevictimalso testified that the defendant hdd aknifeto her throat and threatened her
when he learned that she skipped school to be with another young man.

The victim testified that she had never revealed the incident before talking to Gray. She
explained that she was afraid of how he stepfather woud react. After taking with Gray, thevictim
returned to her mother and stepfather. She claimed that her mother overheard the conversation
between her, her stepfather, and Gray concerning the rape.

Thevictim aso explained that her parents learned about her relationship with Patrick when
she"skipped school oneday . . . went over to hishouse, and . . . didn't comeback homeuntil .. . that
next morning. . .." She contended that she went to Pathways to have a drug screento demonstrate
to her mother that she was not using illegal drugs anymore.

During cross-examination, thevictimwasasked why she had said nothing about theincidents
until Mr. and Mrs. Cole had learned of her truancy anddirected that her relationship with Patrick be
terminated. At that point, the victim answered "No, he hurted me. He had sex with me. He came
in my room. When | was five years old, he took me out of my room." There was no
contemporaneous objection. During a bench conference, however, defense counsel later inquired
whether the victim's answer had been responsive to the question and objected to the state's efforts
to examine the victim further. The trial court prohibited further reference, concluding the likely
prejudice outweighed any probative value.

Gray testified that he met with the victim and her mother on October 26. Herecalled that the
victim reported that she had been raped by her gepfather on one occasion and that he had held a
knifeto her throat on another. Gray stated that he then had aconversation withthe defendant in the
waiting room in the presence of the victim concerning the victim'saccusation of rape. Gray testified
that he asked the defendant if it wastrue, to which the defendant answered, "Y es, | need somehelp."”
Gray recalled that he denied ever holding aknife to the victim's throat. Gray then testified that he
asked the defendant about the rape on more than one occasion and that each time the defendant
answered affirmatively.



Officer Alan Randolph of the Jackson Police Department was dispatched to the hospital to
"basically keep an eye" on the defendant. Officer Randolph recalled that the defendant, who
appeared distraught, approached him and said, "Hello," "I'm sorry," and"| need some help." The
officer recaled that the victim's mother was nearby and was in a position to hear the conversation.
Sergeant Randall Blankenship, who was with Officer Randolph, also testified that the defendant
made the statement, "1 need help.”

Rene Pullen, aninvestigator with Child Protective Servicesfor over ayear, also testified for
the state. Ms. Pullen, who had abachel or's degree and some training within the department, opined
without objection that sexually abused children often do not report abuse due to fears that they will
not be believed, tha they will beblamed for the event, or that they will be harmed. She stated that
skipping school, running away, and abusing drugsand al cohol "can indicate sexud abuseor any kind
of abuse. . . [withthe victim] unintentionally hoping that somebody will find out what'sredly going
on." Ms. Pullen stated that it was her opinion that victims of sexual abuse also seek out older people
in their relationships. On cross-examination, Pullen was asked if she ever followed up on the
victim's claim that she had told her maternal grandmother about the sexual abuse. She
acknowledged that she had not because "with everything else we had, [it] wasn't abigissue at that
point."

Tabitha Cole, the victim's sister, testified for the defense. She maintained tha the victim
never informed her of any sexual misconduct on the partof the defendart. Tabithaalsotestified that
after the defendant was charged, the victim claimed that shedid not say "all them things that wasin
the paper and . . . wish[ed] shecouldtekeit back.” Shed sostatedthat the victim was acting " crazy”
and "cursing my momma and my daddy alot" on the night she was taken to the hospital.

Paulette Col e, the victim's mother, testified that the victim had been "acting strange,” "mad,"
and "ready to fight and stuff” just before shewas taken to the hospital. Ms. Cole recalled that the
victim went to her room and refused to eat. When the vidim continued to misbehave, Ms. Cole
decided to take her to the emergency room to haveher tested for illegal drugs. Shetestified that a
few weeks earlier, the victim had stayed out all night with Patrick and later admitted to "drinking,
smoking, and having sex. . . ." She testified that the victim reacted angrily when told that the
relationship must be terminated.

Ms. Cole acknowledged that during theexamination at the hospital on October 26, 1998, she
overheard the allegations made by the victim against the defendant. She stated that the victim had
never complained about sexual abuse and that she did not hear noises coming from the living room
on November 13, 1993, Ms. Coletestified that just before the hospital visit, the victim began to act
drangely. She stated that she searched the victim's room for any cluesto explain her behavior, but
never found any nate or letter wherein the victim had accused the defendant of sexual impropri ety.
Ms. Cole contended that if there had been indications of misconduct on the part of the defendant,
she would have called the police and had him arrested. She stated that she was present when
counselor Gray talked to the defendant and that he never stated 'Y es, | need help,” inresponseto any
inquiry. Ms. Coleconceded, however, that shewas not present when Officer Randol ph and Sergeant
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Blankenshiptalked with the defendant. She also acknowledged that aday or so after she had taken
thevictimto the hospitd, shefound adiary inthevictimsroom. She stated there was nothing in the
diary about the defendant's sexual impropriety.

The defendant denied that he raped and assaulted the victim. He stated that several weeks
before hisarrest, hetold Patrick to |eave the victim alone; after that, the victim "just went berserk."
Herecalled that just prior to taking her to the hospital, the victim looked "high" and was"acting like
she...wasn't there." He testified that he took the victim to the hospital because he suspected that
she was on drugs and later discovered that she had skipped three classes. He stated that the victim
was already "in trouble" with the school's truancy board and had missed 14 days of school that fdl.
The defendant explained that he took the victim to the hospital to determine whether she was
"smoking dope" or "hooked on crack cocaine.”

Whilethe defendant acknowledged that counselor Gray asked if hehad ever engaged in sex
withthevictim, hedenied answering in the affirmative. He also denied havingany discussionswith
Officer Randolph. The defendant testified that he had never had sex with the victim and had never
threatened her with aknife. He stated that thevictim often threatened suicide when she did not get
what she wanted. The defendant acknowledged that he did givethe victim extra money, but only
because she was in a higher grade than the rest of his children. The defendant, aVietnam veteran
and Sunday School teacher with no prior criminal record, explained on cross-examination that
counselor Gray informed him of the victim's statement and was asked if he understood. The
defendant contended that he answered, "Y es, | understand. . . ." Thedefendant also maintained that
counselor Gray had taken his words out of context or had misunderstood his statement. The
defendant admitted that he said he was sorry but denied that it was in response to the victim's rape
and assault allegations. Finally, he denied ever having said, "l need help.”

Thejury returned averdict of guilt onthe charge of rapeof achild. It acquitted the defendant
on the aggravated assault charge.

Initid ly, the defendant claims that the evidence wasinsufficient to support a conviction for
rape of achild. Hearguesthat the victim wasmotivated to lie by her own anger after heand hiswife
attempted to discipline her for her misbehavior with Patrick. He also contends that he never
admitted to raping the victim and that counselor Gray misunderstood his staement. He arguesthat
the statement, "1 need help," was not an admission of guilt and had no probative value

On appeal, the state is entitled to the strongest legitimate view of the evidence and all
reasonabl e inferences which might be drawn therefrom. State v. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin the proof are matters entrusted to the jury asthetrier of fact. Byrgev.
State, 575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing the evidencein thelight most favorable
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to the state, any rational trier of fact could have found the essential elements of the crime beyonda
reasonabledoubt. Tenn. R. App. P. 13(e); State v. Williams, 657 S.W.2d 405, 410 (Tenn. 1983). A
guilty verdict, approved by thetrial judge, accredits the testimony of the witnessesfor the state and
resolves all conflictsinthe proof in favor of the state's theory. State v. Hatchett, 560 S.W.2d 627,
630 (Tenn. 1978).

Rape of achild is defined as follows

(@) Rape of a child is the unlawful sexual penetration of a victim by the
defendant or the defendart by avictim, if such victim islessthan thirteen (13) years
of age.

(b) Rapeof achildisaClassA feony.

(c) When imposing sentence under the provisions of title 40, chapter 35, for
aconviction under thissection, the court shall consider asan enhancement factor that
the defendant caused the victimto be mentally incapacitated or physically helpless
by use of a controlled substance.

Tenn. Code Ann. 8§ 39-13-522 (1997).

The victim testified tha she was raped by the defendant on her eleventh birthday. The
defendant contested the claim, contending that the victim, who waited five years to allege any
impropriety, had been motivated to lie by anger over the disciplinary measures imposed upon her.
Counselor Gray testified that the defendant answered in the affirmative when asked whether he had
had sexual contact withthe victim. Gray also testified that the defendant said, "I need some help,"
when confronted by theallegationsof impropriety. Twoofficerscorroborated that the defendant had
made such astatement. Thetestimony offered by the state and that presented by the defense offered
aclassic jury question.

A jury verdict of guilt, of course, accredits the witnesses for the state and resolves, for
appellate purposes, any conflicts in the evidence. In determining the sufficiency of the proof to
convict, this court may neither reweigh nor reevaluate thetestimony. In this instance, there was
proof to support each element of the offense. While recognizingthat there was evidence favorable
to the defense theory, it isour view that thejury actedwithinits prerogative in determining that the
defendant was guilty. This court may not second guess that conclusion.

[l
The defendant did not object when counselor Gray, Officer Randolph, and Sergeant
Blankenship testified that he said, "I need help." While he did not present the issue in his motion

for new trial, the defendant now argues that the trial court erred when it instructed the jury asto an
admission against interest. See Tenn. R. Evid. 803. The instruction wasas follows:
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Evidence has been introduced in thistrial of astatement or statements made
by the defendant outside of trial. Such statements must be corroborated by other
independent evidence to warrant and support a conviction.

The court has permitted admission of thisevidence, but it remainsyour duty
to decide if, in fad, such statement or statements were ever made. If you do not
believe it was ever made, you should not consider it. If you decide any such
statement was made, you must then judge thetruth of thefactsstated. Indetermining
whether the statement is true, you should consider the circumstances under which it
was made. Y ou should also consider whether any of the evidence before you tends
to contradict the statement in whole or in part. Y ou should not arbitrarily disregard
any part of the statement but should consider all of the statement you believeistrue.

If you find the statement is true, you are the sole judge of the weight that
should begivenit. Y ou should consider it along with all of the other evidencein the
case in determining the defendant's guilt or innocence.

An admission against interest has been defined as "a statement by the defendant which
acknowledgesthe existence or truth of some fact necessary to be proven to establish the guilt of the
defendant or which tendsto show the guilt of the defendant or is evidence of some material fact, but
not amounting to aconfession." Statev. Roger Morris Gardner, No. 03C01-9712-CR-00524 (Tenn.
Crim. App., a Knoxville, July 13, 1999). The instruction provided is virtually identical to the
instruction on admission aganst interest contained in the Tennessee Pattern Jury Instructions. See
T.P.I. - Crim. §42.11(a) (4" ed. 1995). InHelton v. State, our supreme court defined an admission
againstinterest as"an acknowledgment by the accused of certain factswhichtend together with other
facts, to establish hisguilt; while aconfession is an acknowledgment of guilt itself. Anadmission,
then, is something less than a confession and, unlike aconfession, . . . an admission is not sufficient
initself to support aconviction." 547 S.W.2d 564, 567; see also Statev. Kyqger, 787 SW.2d 13, 23
n.2 (Tenn. Crim. App. 1989).

Gray testified that he asked the defendant whether he "did this" and in response, the
defendant either said, "Y es,” or noddedin the affirmative and then said, "I need some help.” Officer
Randolph testified that the defendant, on more than one occasion, said, "I'm sorry," and, "l need
somehelp.” Sergeant Blankenship testified that he overheard the defendant, just before hewastaken
into custody, say, "l need help." It was the responsibility of the jury to determine whether these
statementswere made, whether they were truthful,and what wei ght the statements should have been
givenin determining guilt or innocence. Inour view, theinstruction wasproper. It allowedthejury
to consider the surrounding circumstances and determine, in proper context, if the defendant was
acknowledging culpability. That was the corred procedure.

In summary, it is our view that the evidence was properly admitted and that the trial court

provided appropriate instructions to the jury. Moreover, the defendant's failure to make a
contemporaneous objection to the testimony was a waiver on the issue of admissibility and his
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failure to challenge theinstructions in his mation for new trial would ordinarily result in awaiver
of theissue on appeal. See Tenn. R. App. P. 36(a).

Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



